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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





ARTICLE 31—where a statement is obtained in vio- 
lation of Article 31 and an element of officiality 
attends the questioning, its receipt into evidence 
is generally and inherently prejudicial. 


e In April, 1951, Sergeant Wang, a military 
police sergeant received notice of a shooting in 
a particular battalion area in Korea. He went 
to the area and a military policeman pointed 
out the two accused, who were standing with 
a group of soldiers, as the persons who had been 
identified by a group of Koreans as the men who 
had shot the deceased. Sergeant Wang ap- 
proached the group and, without addressing 
any member by name but looking directly at 
the two accused, asked who had done the shoot- 
ing. He made no preliminary reference to the 
privilege against self-incrimination secured at 
that time by Article of War 24. To this ques- 
tion the accused responded that they had “shot 
at the man.” 

On appeal, appellate defense counsel con- 
tended that the statements should have been 
excluded as involuntary. The Court of Military 
Appeals held that the statements were admis- 
sions as distinguished from confessions and that 
a showing of voluntariness is not required unless 
there is some affirmative indication of involun- 
tariness. As there was no evidence to indicate 
that the admissions were not in fact voluntary, 
the assignment of error was without merit. 

After rejecting this contention of defense 
counsel, the Court noted that the Sergeant did 
not preface his question with any warning or 


advice regarding the rights secured by Article 
of War 24. 


(Continued on page 13) 
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MISCONDUCT AND LINE OF DUTY 


By LT GRANT H. COLE, USNR 


As far as can be determined, this article is 
the first of its kind to be written since Colonel 
James Snedeker, U. S. Marine Corps, prepared 
his pamphlet on “Misconduct and Line of 
Duty” in 1945. In view of the fact that sev- 
eral relevant statutes have been enacted since 
1945 and many regulations have been pro- 
mulgated pursuant to those statutes, a recon- 
sideration of this subject appears to be appro- 
priate at this time. Many of the basic concepts 
of this subject remain unchanged and there- 
fore this article is intended to supplement 
rather than to replace Colonel Snedeker’s 
pamphlet. 





ANY FEDERAL STATUTES ARE IN 

EXISTENCE WHICH PROVIDE FOR 
CERTAIN BENEFITS to personnel of the 
naval service. A number of these statutes pro- 
vide that they will be administered by the 
Department of the Navy and contain authority 
for the Navy to promulgate regulations for their 
administration. Regulations promulgated un- 
der such authority have the force and effect of 
law.:. The practical application of these stat- 
utes and regulations is dependent upon the 
existence of specific facts which are necessary 
to satisfy the legal requirements of the statutes. 
In the majority of cases, it is necessary that 
certain administrative determinations be made 
as conditions precedent to application of the 
statutes. Probably the most important ad- 
ministrative determinations in cases involving 
the death, disease or disability of persons in 
the naval service are the misconduct and line 
of duty determinations.” 





1 United States v. Grimaud, 220 U. S. 506 (1910). 

? (1) The Act of June 4, 1920, as amended (34 U. S. C. 943) pro- 
vides in substance that upon official notification of the death 
from wounds or disease, not the result of his own misconduct, 
of any officer or enlisted man on the active list of the Regular 
Navy or Regular Marine Corps, or on the retired list when on 
active duty, there shall be paid to the widow, child, or certain 
specified dependent relatives of the deceased, ‘‘an amount equal 
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These determinations are usually made by 
the Navy Department from information ob- 
tained from reports of investigative bodies and 
records of proceedings of courts of inquiry. . 
In many instances informal investigative re- 
ports, including the type known as administra- 
tive reports prior to promulgation of the Naval 
Supplement to the Manual for Courts-Martial, 
United States, 1951, may be utilized to make 
these determinations.* An investigative report 
of this type is appropriate when an incident in- 
volves loss of life or personal injuries resulting 
from an incident of a routine nature, in which 
the facts connected with the occurrence are not 
complicated and in which there is no reason 
to suspect criminality, or in short, when the 
matters requiring investigation present little 
doubt as to the facts involved and there is no 
reason to preserve sworn testimony. If the 
facts of the incident are complicated or there 
is reason to suspect criminality, then the inci- 
dent should be inquired into by a formal 
investigation or by a court of inquiry. 

Administrative investigations as embodied 
in investigative reports or formal courts of in- 
quiry should be distinguished from court- 
martial proceedings. The former are primarily 
fact-finding bodies,» and the proceedings of 
these bodies are in no sense the trial of an issue 
or of an accused person. They do not perform 
a judicial function and they are convened solely 
for the purpose of determining facts and, when 
directed, to aid the convening or ordering au- 
thority with opinions and recommendations.’ 
The recommendations of investigative bodies 
and courts of inquiry are purely advisory and 
any action taken subsequently by the ordering, 





to six months’ pay at the rate received by such officer or enlisted 
man at the date of death.” : 

The same provisions apply to transferred members of the Fleet 
Reserve and Fleet Marine Corps Reserve who die while on active 
duty. 34 U.S. C. 944, 

For death gratuity benefits to Naval Reservists see note 2 (3), 
infra. 

(2) Section 402 {a) of the Career Compensation Act of 1949, 
(37 U. S. C. 272a, Supp. V), provides that: ‘‘Upon a determination 
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convening or higher authority, is taken in an 
administrative capacity. It would not be 
inconsistent, therefore, to have a person con- 
victed by court-martial for an offense and, if 
injuries were suffered as a result of the incident 
out of which the offense arose, to have an ad- 
ministrative determination that his injuries did 
not result from his own misconduct.’ 


WHAT IS MISCONDUCT? 


Where there are no clear and convincing facts 
of record showing that injury, disease or death 
was due to an act of misconduct, there is a legal 
presumption that it was not due to misconduct.” 
Any reasonable doubt should be resolved in 
favor of the victim.“ Mere negligence or care- 





by the Secretary concerned (1) that a member of a Regular com- 
ponent of the uniformed services entitled to receive basic pay, or 
a member of a Reserve component of the uniformed services 
entitled to receive basic pay who has been called or ordered to 
extended active duty for a period in excess of thirty days, is 
unfit to perform the duties of his office, rank, grade, or rating, 
by reason of physical disability incurred while entitled to receive 
basic pay"’; (2) that such disability is not due to the intentional 
misconduct or willful neglect of such member and that such dis- 
ability was not incurred during a period of unauthorized absence 
of such member; * * * (4) that such disability was the proximate 
result of the performance of active duty; * * * and (5) that 
accepted medical principles indicate that such disability may be 
of a permanent nature, the name of such member shall be placed 
upon the temporary disability retired list; Provided further, 
That any disability shown to have been incurred in line of 
duty during a period of active service in time of war or national 
emergency shall be considered to be the proximate result of the 
performance of active duty.” 

Section 402 (b) (37 U. S. C. 272 (b), Supp. V), provides sub- 
stantially the same as 402 (a), supra, except in lieu of a deter- 
mination that the disability was the proximate result of the 
performance of active duty (line of duty in war or national emer- 
gency) it only has to be determined that the member has com- 
pleted at least eight years of active service as defined in that 
act to qualify for disability retirement. If a member has not 
completed eight years of active duty and his disability was not 
the proximate result of the performance of active duty (line of 
duty in war or national emergency) he may, if otherwise qualified, 
be entitled to the severance pay provided by that Act. 

(3) The Act of June 20, 1949 (34 U. S. C. 855c—1, Supp. V), 
commonly known as Public Law 108, 81st Congress, provides, inter 
alia: 

“Sec. 4. All officers, nurses, warrant officers, and enlisted men 
of the United States Naval Reserve or United States Marine Corps 
Reserve, who— 

“(1) if called or ordered into active naval or military service 
by the Federal Government for extended naval or military service 
in excess of thirty days, suffer disability or death in line of duty 
from disease while so employed; or 

(2) if called or ordered by the Federal Government to active 
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lessness is not misconduct.’ Misconduct is con- 
duct from which wrongful intention is implied,“ 
and not a mere error in judgment.“ In order to 
support a holding of misconduct, it must be 
found that the death, injury or disease was in- 
curred intentionally, or was the result of wrong- 
ful conduct, either willful or grossly negligent, 
demonstrating a reckless disregard for the con- 
sequences. It must further be found that the 
wrongful conduct was the proximate cause of 
the death, injury or disease. Proximate cause 
may be defined as that which, in a natural and 
continuous sequence unbroken by any efficient 
intervening cause, produces the injury, and 
without which the result would not have oc- 
curred.” 





naval or military service or to perform active duty for training 
or inactive-duty training for any period of time, suffer disability 
or death in line of duty from injury while so employed; 


shall be deemed to have been in the active naval service during 
such period, and they or their beneficiaries shall be in all respects 
entitled to receive the same pensions, compensation, death gratuity, 
retirement pay, hospital benefits, and pay and allowances as 
are now or may hereafter be provided by law or regulation for 
officers, warrant officers, nurses, and enlisted men of corresponding 
grades and length of service of the Regular Navy or Marine Corps.” 

Although no mention is made concerning misconduct, a not 
misconduct determination is a condition precedent, since a dis- 
ability sustained as a result of misconduct precludes a finding of 
“in line of duty.” C. M. O. 6, 1948, 206; also see Disabled 
Reservists, Statutory Benefits Reviewed, February JAG Journal, Feb. 
1953, p. 3. 

* Sections 0301 (4) and 0503a NS MCM. 

* Section 0401 NS MCM. 

® Sections 0201, 0301 and 0401 NS MCM. 

°C. M. O. 2, 1946, 54; C. M. O. 1, 1948, 14. 

* Sections 0O301a and 0402 NS MCM; C. M. O. 11, 1949, 
274 at 278. 

* Section 0301a NS MCM. 

* Section 0504a NS MCM. 

® Section 0504c NS MCM; Op JAGN 1952/91, 2 DigOps No. 2 
§ LOD 19 (question of intoxication); C. M. O. 6, 1951, 169 (dis- 
appearance from ship); C. M. O. 6, 1951, 168 (automobile ran 
into a bridge guard rail, the only evidence being the speed of the 
vehicle at the time of the accident); C. M. O. 12, 1947, 410 
(drowning). 

™ Section 0504c NS MCM; C. M. O. 6, 1947, 199. 

2 ¢, M. O. 5, 1947, 149 (automobile accident); C. M. O. 10, 
1945, 416 (handling of gun). 

3 ¢, M. O. 2, 1950, 32; section 0504b NS MCM. 

“4 C, M. O. 5, 1947, 149; C. M. O. 7, 1946, 264. 

* Sections 0504b NS MCM; C. M. O. 9, 1947, 287; C. M. O. 
11, 1946, 365; C. M. O. 8, 1945, 355. 

* Black’s Law Dictionary, 3rd ed., p. 1457. C. M. O. 4, 1945, 
165 (no causal connection between pneumothorax and prior self- 
inflicted gunshot wound; C. M. O. 12, 1945, 476, 477 (excessive 
speed); C. M. O. 1, 1945, 21 (evidence required to establish 
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Deaths or Injuries Intentionally Inflicted 
Suicides 


One of the basic concepts of our law is that 
all persons are presumed to be sane but, in view 
of the strong human instinct of self-preserva- 
tion, suicide is considered to be evidence of 
mental irresponsibility.* There is also a pre- 
sumption that a death did not result from sui- 
cide.* In order to establish suicide, mere 
conjecture is not enough. The evidence must 
clearly and convincingly establish that the death 
resulted from suicide.” When it has been de- 
termined that a death resulted from suicide or 
that injuries resulted from a bona fide suicide 
attempt and when no reasonable or adequate 
motive therefore is supplied by the evidence, the 
suicidal act itself rebuts the presumption of 
sanity and a holding of not misconduct is in 
order because of mental irresponsibility." The 
test is therefore whether the suicidal act was 
motivated by a reason that might prompt a 
rational man to take his own life.” The “rea- 
sonable and adequate motive” test has been 
applied in many fact situations.“ Under that 
test, deaths resulting from suicides have been 
held to be the result of misconduct when the 
suicide was committed after an argument with 
a girl friend; * because of ill health; * while the 
deceased was awaiting trial by general court- 
martial on charges of desertion and bigamy; * 
and, in some cases, because of marital difficul- 
ties.27 It would appear to be the intent of the 
Naval Supplement to clarify the interpretation 





causal connection between intoxication and death from fall); 
Cc. M. O. 2, 1945, 63 (jump from window to escape fire: effect 
of prior misconduct not in chain of causation); C. M. O. 1, 1945, 
23 (no causal connection between intoxication and presence in 
locked refrigerator car); C. M. O. 8, 1946, 294 (evidence required 
to establish causal connection between intoxication and death). 

* “Suicide Investigations’, JAG Journal, Sept. 1952, p. 16. 

*® Section 0504f (2) NS MCM. 

*C. M. O. 2, 1946, 63; C. M. O. 12, 1947, 410 (considered 
accidental drowning rather than suicide). 

» Section 0504f (2) NS MCM. 

* Section 0504f (2) NS MCM; Op JAGN 1952/103, 2 DigOps 
No. 2 LOD § 37.1. 

= Section 0504f (2) NS MCM; Op JAGN 1952/96, 2 DigOps 
No. 2 LOD § 37.1. 

2. M. O. 1, 1943, 103. 

*C. M. O. 2, 1940, 196. 

*C. M. O. 11, 1934, 7. 

°C. M. O. 7, 1946, 276. 
7 C, M. O. 2, 1944, 315; C. M. O. 7, 1946, 276. 
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of mental irresponsibility in suicide cases by the 
use of the word “rational”. While it is true 
that a rational man would undoubtedly be 
worried or depressed if faced with ill health, 
marital difficulties or financial troubles, it is 
improbable that a rational man would commit 
suicide for relief from these difficulties and it is 
doubtful that the deaths in such cases would 
now be held to be the result of the victim’s own 
misconduct. There is no concrete rule that can 
be laid down for the ascertainment of what 
is a reasonable and adequate motive which 
would prompt a rational man to commit suicide, 
but rather, each case must be determined on its 
individual facts. 

If it is determined that an apparent suicide 
attempt is not a bona fide attempt but is rather 
a psuedo attempt or a suicidal gesture, then the 
act itself does not rebut the presumption of 
sanity. In such cases, the injuries are willfully 
inflicted and, in the absence of other evidence 
of insanity, are held to be the result of the in- 
jured person’s own misconduct.” 


Malingering 


One who intentionally injures himself for the 
purpose of avoiding work, duty, or service, is 
guilty of malingering,?® and the injuries suf- 
fered are held to have resulted from his own 
misconduct.” In most instances, it is impossible 
to fathom with certainty the mental processes 
of the mind of an injured person at the time of 
his injury, and consequently the determination 
of misconduct must be based on circumstantial 
evidence. Evidence that may be utilized to es- 
tablish malingering includes statements made 
by the victim to others prior to and subsequent 
to the injury, the extent and nature of the in- 
juries received, and the circumstances con- 
nected with the injuries. It is also material 
whether the victim is faced with hazardous or 
overseas duty at the time the injuries are in- 
curred. Any reasonable doubt as to whether 
or not the injury was due to malingering should 
be resolved in the victim’s favor." 





* Section 0504f (2) NS MCM; Op JAGN 1951/30, 1 DigOps 
LOD § 37.1; Op JAGN 1952/101, 2 DigOps No. 2 LOD § 37.1. 

» Article 115, UCMJ. 

Op JAGN 1952/93, 2 DigOps No. 2 LOD § 37.1; Op JAGN 
1952/104, 2 DigOps No. 2 LOD § 37.1; Op JAGN 1952/101, 
2 DigOps No. 2 LOD § 37.1. 

* Section 0504c NS MCM. 
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Wrongful conduct, either willful or grossly negli- 
gent, demonstrating a reckless disregard for the 
consequences 


Affrays, fights and assaults 


If a person is killed or injured by an unpro- 
voked assault, it is clear that his death or in- 
jury is not the result of his own misconduct. 
That a person may use whatever force is neces- 
sary to repel an attack upon his person is a well 
established principle of our law.*? Therefore, 
if a person who is attacked exercises his right 
of self-defense but is nevertheless killed or in- 
jured, his death or injuries cannot be said to 
be the result of his own misconduct. Injuries 
to an aggressor inflicted by the person assaulted 
are held to have resulted from the aggressor’s 
own misconduct if his aggression was the prox- 
imate cause of his injuries.** Death or injury 
inflicted upon an aggressor are proximately 
caused by his aggression if a reasonably pru- 
dent man under the circumstances should have 
anticipated the acts of the person assaulted 
which were the immediate causes of the death 
or injuries.* Such injuries are proximately 
caused by the aggression if they are the result 
of the justifiable exercise of the right of self- 
defense by the person assaulted. 

Death or injuries suffered by an aggressor 
are not always the result of the aggressor’s own 
misconduct. His death or injuries are not the 
result of his own misconduct if they are caused 


by the unforeseeable and criminal act of an- 


other.» When a person assaulted repels an 
aggressor with force which exceeds the bounds 
of justifiable self-defense, the person assaulted 
becomes the aggressor and the death or in- 
juries inflicted on the original aggressor are 
not the result of his own misconduct.* In such 
cases, the proximate cause of the aggressor’s 
death or injuries is the unreasonable and ex- 
cessive use of force which the aggressor could 
not reasonably have been expected to antici- 
pate.*’ 

Mere words, unaccompanied by gestures 


** 4 Amdur, Assault and Battery, §$§ 48, 51; C. M. O. 2, 1946. 
58 





*C. M. O. 2, 1946, 58. 

*C. M. O. 6, 1947, 199; C. M. O. 9, 1946, 325. 

*C. M. O. 8, 1946, 292; C. M. O. 12, 1945, 481; C. M. O. 1, 
1941, 145; C. M. O. 7, 1947, 236; C. M. O. 1, 1944, 145. 
*C. M. O. 7, 1947, 236; C. M. O. 1, 1944, 145. 

7 C. M. O. 1, 1944, 145. 
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demonstrating an intent to do immediate bodily 
harm, are not sufficient justification for an as- 
sault.* Accordingly, if one is assaulted and 
killed or injured by another merely because of 
provoking words directed at the other, his 
death or injuries are not the result of his own 
misconduct.*® But death or injuries inflicted 
upon the assailant by the one who used the 
provoking words are the result of the assailant’s 
own misconduct unless the assailant was being 
repelled with force which exceeded the bounds 
of justifiable self-defense.*° 


Horseplay cases 


All deaths or injuries which result from con- 
duct which is commonly known as horseplay 
are not necessarily the result of the partici- 
pants’ own misconduct. Deaths or injuries 
resulting from horseplay are due to misconduct 
only in those cases in which the participants’ 
conduct is grossly negligent or indicates an 
utter disregard for their own lives or safety. 

Every firearm is an inherently dangerous in- 
strumentality and its use requires a high degree 
of care.*t A considerable number of deaths and 
injuries have resulted from what was thought 
to be an unloaded weapon and consequently ev- 
ery firearm must be treated as though it were 
loaded.”. It has been held consistently that in- 
juries or death resulting from gross negligence 
or foolhardiness in the handling of firearms 
are the result of misconduct.** MHorseplay of 
any kind with a loaded weapon or with a weapon 
not definitely established to be unloaded is in- 
dicative of a reckless disregard of human life 
and limb. That death or injury may result from 
such conduct is easily foreseeable and in the 
absence of an intervening cause, injuries or 
death incurred under such circumstances are 
held to have resulted from misconduct.“ 

Cases often arise in which two or more par- 





SC. M. O. 1, 1932, 16 (victim struck by non-commissioned 
officer because of the uttering of disrespectful words). 

°C. M. O. 4, 1943, 80 (victim was shot by taxi driver after a 
verbal argument). 

“Cc. M. O. 3, 1935, 12. 

“ JAGA 1952/4966, 2 DigOps No. 1 LOD § 35.1; C. M. O. 
7, 1945, 320; C. M. O. 7, 1945, 321. 

* JAGA 1952/4966, 2 DigOps No. 1 § 35.1; C. M. O. 4, 1945, 
163. 

“ Op JAGN 1952/84, 2 Dip Ops No. 2 LOD § 35.1; C. M. O. 1, 
1944, 138, 142. 

“ JAGA 1952/6068, 2 DigOps No. 2 LOD § 35.1. 
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ticipants engage in the game of “cowboy” or 
“draw”, and if death or injuries occur as a re- 
sult of this type of foolhardiness, they are con- 
sidered to be due to the victim’s misconduct.* 
The fact that the uninjured participant’s fire- 
arm caused the injuries or death is not a suffi- 
cient intervening cause if the victim voluntarily 
entered the game of “draw”. Other cases of 
this type include dares or acts of bravado and 
resulting death or injuries are usually held to 
have been proximately caused by misconduct.*¢ 

Cases occasionally occur involving a game 
known as “russian roulette” or “five to 
one”. In this type of conduct, one round of 
ammunition is placed in the cylinder of a re- 
volver. The cylinder is then rotated, and placed 
to the body of the participant and the trigger 
pulled. Though intentional conduct of this type 
cannot strictly be classified as horseplay, the 
participant clearly indicates a reckless disre- 
gard for the consequences and injuries or death 
which result therefrom are consistently held to 
be the result of misconduct.** 


Intoxication 


Injuries or death which are shown to have 
been proximately caused by the intemperate use 
of alcoholic liquor, habit-forming drugs, or by 
wrongful conduct, either willful or grossly neg- 
ligent, demonstrating a reckless disregard for 
the victim’s own safety, are held to have re- 
sulted from the victim’s own misconduct, pro- 
vided he was mentally competent at the time 
of the acts which caused the injuries, disability 
or death.” 

The most common type of intoxication is 
incurred through the ingestion of ethyl or pota- 
ble alcohol. However, many other drugs and 
poisons are consumed for their intoxicating 
effect and they too must be considered under the 
general subject of intoxication and its relation- 
ship to misconduct and line of duty determina- 
tions. Accordingly, there are three different 
problems involved in this discussion. First, 
situations in which injuries or death result from 
some accident which occurred while the victim 





 JAGA 1952/6149, 2 DigOps No. 2 LOD § 35.1. 

“ Op JAGN 1952/84, 2 DigOps No. 2 LOD § 35.1. 

“ Op JAGN 1952/84, 2 DigOps No. 2 LOD § 35.1; C. M. O. 1, 
1944, 138; C. M. O. 1, 1944, 142; C. M. O. 3, 1943, 73. 

“ Section 0504b, 0504g (3) NS MCM; C. M. O. 2, 1946, 60. 

* Section 0504f NS MCM. 
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was intoxicated and which was proximately 
caused by the victim’s intoxication; secondly, 
situations in which the death or disability is in- 
curred as the direct result of the disease, as 
distinguished from injury, known as alcoholism, 
acute or chronic; and thirdly, situations in 
which the death or disability is due to intoxica- 
tion caused by poisons or drugs, both habit- 
forming and non-habit-forming. 


Accidents occurring while intoxicated 

Before intoxication can form the basis for a 
determination of misconduct in cases involving 
injuries or death from some accident which 
occurred while the victim was intoxicated, there 
must be affirmative evidence of intoxication.” 
The mere odor of alcohol, in the absence of other 
evidence, is insufficient to establish intoxica- 
tion. Also, a Bogen’s test of 2.5 milligrams of 
alcohol per cubic centimeter of whole blood, 
standing alone, has been held to be insufficient 
to establish intoxication. It is therefore clear 
that the odor of alcohol or the presence of alco- 
hol in the blood is not conclusive evidence of 
intoxication but that these are two of the facts 
which must be fitted into the evidentiary picture 
in order to determine whether or not the victim 
was intoxicated. Any reasonable doubt on the 
question of intoxication must, of course, be re- 
solved in the victim’s favor." 

The intoxication must also be the proximate 
cause of the death or injuries.** The mere fact 
of intoxication at the time of the death or in- 





™ Section 0504g (3); Op JAGN 1952/85, 2 DigOps No. 2 LOD 
§ 23.1; C. M. O. 6, 1947, 199; C. M. O. 1, 1945, 24. 

"¢. M. O. 4, 1945, 161, C. M. O. 6, 1947, 199. 

° Op JAGAF 1952/74, 1 DigOps LOD § 41.5. The Navy has 
held that a Bogen’s indication of 1.5 mgs. alcohol per cc. of whole 
blood alone (C. M. O. 11, 1946, 367) and a Bogen’s indication 
of 2.0 mgs. alcohol per cc. of whole blood alone (C. M. O. 1, 
1947, 4) were insufficient to establish intoxication. Some states 
have adopted the National Safety Council’s recommendations 
regarding the determination of drunkenness by means of chemical 
tests. These recommendations are as follows: 0.5 mgs. of alcohol 
wer cc. of whole blood is considered as prima facie evidence that 
the person is not intoxicated (standard adopted by the State of 
Maine is 0.7 mgs. of alcohol per cc. of whole blood); 0.5 to 1.5 
mgs. of alcohol per cc. of whole blood is considered as evidence 
of intoxication but is not prima facie evidence of intoxication; over 
1.5 mgs. alcohol per cc. of whole blood is considered prima facie 
evidence of intoxication. 

3 Section 0504c NS MCM; Op JAGN 1951/8, 1 DigOps No. 1, 
LOD § 23.3; C. M. O. 6, 1947, 199; C. M. O. 1, 1944, 142. 

“Op JAGN 1952/91, 2 DigOps No. 2, LOD § 19.1; Section 
0504g (3) NS MCM; Op JAGN 1951/25, 1 DigOps LOD § 19.1; Op 
JAGN 1951/8, 1 DigOps LOD 23.3; C. M. O. 4, 1945, 161; 





juries does not, of itself, require or allow a 
finding that the death or injuries were proxi- 
mately caused by the intoxication.™ If, under 
the same circumstances, the accident might 
have happened to a sober person, it is a strong 
indication that the resulting injuries or death 
were not proximately caused by the intoxica- 
tion.** The evidence must establish a causal 
connection between the intoxication and the in- 
juries or death.*’ Where, however, the intoxi- 
cation sets other causes in action, the intoxica- 
tion may be the proximate, though not the 
immediate, cause of the injuries or death.® 


Alcoholism as a disease 


Diseases caused by the intemperate use of 
alcoholic liquor are diagnosed as acute or 
chronic alcoholism. Death or disability, as dis- 
tinguished from injuries, due to these diseases 
or illnesses which are directly attributable to 
the intemperate use of alcoholic liquor are the 
result of misconduct,®® unless the disability is 
a symptomatic expression of a pre-existing dis- 
ease or mental disorder.” Whether the death 
or disability is directly due to the intemperate 
use of alcoholic liquor is a medical rather than 
a legal determination and if reasonable will not 
be disturbed upon legal review. Affirmative 
evidence of overindulgence raises a presump- 
tion of misconduct on the part of the person 
whose condition has been diagnosed as alcohol- 
ism.** One who has received such a diagnosis, 
is entitled to submit a statement in rebuttal,* 
but an uncorroborated statement denying over- 
indulgence is not enough to rebut the affirmative 
evidence of overindulgence.® 





C. M. O. 6, 1947, 199; C. M. O. 1, 1947, 4; C. M. O. 1, 1944, 
150; C. M. O. 1, 1945, 23 (no causal connection between intoxi- 
cation and presence in locked refrigerator car); C. M. O. 1, 1945, 
22; C. M. O. 1, 1945, 21 (no causal connection between intoxica- 
tion and death from fall); C. M. O. 2, 1945, 62; C. M. O. 11, 
1946, 366; C. M. O. 8, 1946, 292. 

= C. M. O. 1, 1948, 21; C. M. O. 8, 1946, 292. 

*C. M. O. 2, 1950, 28 at 29; C. M. O. 1, 1945, 21. 

* C. M. O. 8, 1946, 294. 

Op JAGN 1952/92, 2 DigOps No. 2, LOD § 41.5 (injuries 
received in auto accident the immediate cause of injuries). 

°° Section 0504g (4) NS MCM. 

© BuMed Manual, page 324. 

“Op JAGN 1952/89, 2 DigOps No. 2 LOD § 19.1; c. M. O. 
8, 1945, 355; C. M. O. 1, 1944, 137; C. M. O. 1, 1944, 141; 
C. M. O. 3, 1944, 477; C. M. O. 3, 1944, 481. 

® Article 1703, Navy Regulations, 1948. 

= C. M. O. 1, 1941, 146. The same rule applies when injuries 
occur as a result of intoxication. 


The mere fact that a victim did not realize 
that the intemperate use of alcoholic liquor 
would have a disabling or lethal effect is im- 
material, inasmuch as the. toxic effect of alco- 
holic liquor is a matter of common knowledge.” 

These principles, with some minor limita- 
tions, are equally applicable to diseases result- 
ing from the overindulgence of habit-forming 
drugs. The determination as to what drugs 
are habit-forming is a medical question, as is 
the diagnosis of whether the disease is due to 
the overindulgence of habit-forming drugs. 
As the toxic qualities of all drugs are not well 
known, it becomes material whether the victim 
had knowledge thereof except in those cases in 
which the drug is also a well-known poison. 
Drugs or poisons 

As mentioned above, while intoxication is 
generally induced by the ingestion of ethyl or 
potable alcohol, there are other forms of in- 
toxication. In cases of death or injuries from 
poisoning from other than alcohol or habit- 
forming drugs, the test of misconduct is 
whether, on the basis of information known 
to him, the victim was so grossly negligent or 
showed such recklessness as to amount to a 
wanton disregard for his own safety.“ There 
is a presumption that men will not knowingly 
drink a deadly poison “ and if there is no indi- 
cation that the victim knew of the original 
source of the poison nor any indication that he 
knew that it was not potable, a not misconduct 
holding is in order.** If, however, it can be 
shown by the circumstances, that a reasonable 
man would know or should know that the con- 
sumption of an appreciable amount of the mix- 
ture would have a deadly or disabling effect, a 
holding of misconduct is justified.* The fact 
that the mixture may have been obtained by 
illegal means is not determinative of the issue.” 





*C. M. O. 8, 1945, 355; C. M. O. 7, 1945, 318. 

"= Op JAGN 1951/7, 1 DigOps LOD 19.1: C. M. O. 2, 1946, 
60; C. M. O. 12, 1945, 480; C. M. O. 11, 1945, 448. 

°C. M. O. 3, 1944, 492; C. M. O. 7, 1946, 260. 

"C. M. O. 3, 1945, 119; C. M. O. 12, 1945, 480; C. M. O. 
2, 1946, 60; C. M. O. 7, 1946, 260; C. M. O. 7, 1946, 263. 

Op JAGN 1951/7, 1 DigOps LOD § 19.1; C. M. O. 9, 1947, 
287. 

°C. M. O. 4, 1947, 80; C. M. O. 7, 1946, 260; C. M. O. 11, 
1945, 448 (illegitimate source held not determinative of the issue 
of misconduct). 
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Accordingly, it has been held that a death 
caused by excessive consumption of elixir of 
terpin hydrate with codeine for the apparent 
purpose of inducing intoxication did not result 
from misconduct because elixir of terpin hy- 
drate with codeine is a common remedy and not 
considered pgisonous and the deceased’s action 
would not réasonably have been expected to 
start a chain of events which would have re- 
sulted in death.”° It has also been held that 
holdings of misconduct are not justified in cases 
of death or ifjury resulting from the consump- 
tion of duplicator fluid,” of wood alcohol drained 
from a magnetic compass,” or of an antifreeze 
agent when the victims had no knowledge that 
the beverage was poisonous and the circum- 
stances surrounding the consumption of the 
beverage were not such as would put a reason- 
able person on notice that the beverage was 
poisonous.” 


Venereal Disease 


In cases involving venereal disease, the prob- 
lems of whether or not the disease or disability 
is due to the person’s own misconduct and 
whether or not the infected person is subject to 
disciplinary action are separate and distinct.” 

A venereal disease contracted by a person in 


the naval service is not considered to be the 
result of his own misconduct but, if the infected 
person fails to immediately report the existence 
of the symptoms of the disease, the effects of 
the venereal disease are considered to be due to 
his own misconduct.” Thus the determination 





°C. M. O. 9, 1947, 287. 

™C. M. O. 4, 1947, 80; C. M. O. 7, 1946, 263. 

=. M. O. 2, 1946, 60. 

*€. M. O. 3, 1945, 119. 

* Navy Department General Order No. 18, 13 January 1949. 

* Prior to 1945, Navy instructions relative to venereal disease 
were contained in General Order No. 14. General Order No. 14 
‘was promulgated on 13 May 1935, and covered the subject of 
venereal disease and treatment therefor generally. Misconduct 
cases at that time and prior to 1945 were determined on the 
basis of a presumption, the presumptiton being that if a man 
contracted a venereal di , it was due to his own misconduct, 
and the burden was put upon the victim to rebut the presumption. 
The question of reporting or failing to report exposure did not 
enter into misconduct determinations. 
Congress approved 27 September 1944, amended Veterans’ Regu- 
lation No. 10 (38 U. S. C. 12) so that insofar as the Veterans’ 
Administration was concerned venereal disease should no longer 
be presumed to be due to willful misconduct if the person con- 
terned complied with the Army or Navy Regulations requiring 
him to report and receive treatment for such disease. This policy, 
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Public Law 439, 78th 


of whether or not the disease or disability is due 
to the person’s own misconduct hinges not upon 
the circumstances connected with contracting 
of the disease but upon the failure to report it 
immediately. A determination of misconduct 
is warranted in a case in which there has been 
an unreasonable delay in reporting to a naval 
medical facility, that is, where the individual 
concerned has delayed longer in reporting than 
an ordinarily prudent person would delay after 
developing such symptons as a layman would 
recognize as indications of the presence of a 
venereal disease. 

A person is subject to disciplinary action if 
he fails to immediately report symptoms of a 
venereal disease and accept the prescribed 
treatment. Disciplinary action is prohibited, 
however, if the infected person does voluntarily 
report his symptoms and accept treatment even 
though he has unreasonably delayed in report- 
ing.”¢ 


Violation of statutes and regulations 


Injuries or death incurred while violating a 
law or regulation are not always the result of 
the victim’s own misconduct.” Injuries or 
death so incurred are the result of the victim’s 
own misconduct only if the law or regulation 
was ‘designed to prevent the type of death or 
injury which occurred and the conduct in viola- 
tion of the law or regulation was the proximate 
cause of the accident or injury.” 





although by its terms the statute was applicable only to the Vet- 
erans’ Administration, was adopted by the Navy Department in 
C. M. O. 2, 1945, 66. Since this C. M. O. was written in response 
to a specific inquiry, General Order No. 225 was published on 
8 November 1945, which cancelled General Order No. 14 and 
specifically provided that all personnel should be informed that 
after exposure they should report as soon as possible to a naval 
medical department facility for treatment. It is also provided 
that every person who has symptoms of a venereal infection should 
report his condition immediately upon the appearance of such 
symptoms and accept any recommended treatment therefor. Gen- 
eral Order No. 225 was revised and reissued in General Order 
No. 18 on 13 January 1949. 

Navy Department General Order No. 18, 13 January 1949. 

™c. M. O. 3, 1945, 118 (gasoline explosion; violation of 
battalion general order); C. M. O. 7, 1945, 318 (explosion of 
enemy ammunition; handling in violation of instructions); C. M. O. 
7, 1946, 264 (possession of pistol against regulations); C. M. O. 7, 
1946, 259 (burned by gasoline used in violation of existing regu- 
lations) C. M. O. 8, 1946, 294 (sailing boat in violation of 
regulations). 

%C. M. O. 4, 1945, 163 (handling of gasoline in violation of 
fire bill); C. M. O. 8, 1949, 196 (violation of Civil Air Regulations). 
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Where a regulation is designed to compel 
observance of specific safety precautions 
against an anticipated danger and an inten- 
tional violation of the regulation results in 
death or injuries, the death or injuries are the 
result of the victim’s own misconduct.** How- 
ever, if the regulation is one which requires 
actual or constructive knowledge before one 
can be held responsible for its violation, such 
a showing must be made before it can be con- 
cluded that the violation of the regulation con- 
stituted misconduct.®° 

Injuries or death resulting from resisting ap- 
prehension or from an attempt to escape from 
military authority are held to be the result of 
the victim’s own misconduct ™ and the same 
considerations are applicable if the injuries or 
death are incurred as the result of avoiding or 
resisting arrest by recognized civil authority.*? 


Gross negligence 


In comparatively recent times, primarily 
due to the advent of the automobile and other 
mechanized instrumentalities, terms such as 
“willful negligence” and “wanton negligence” 
have become more prominent in our law. For 
the purpose of this discussion, the term “gross 
negligence” will be considered as including 
the foregoing terms. 

In treating the concept of negligence, at- 
tempts are continually made to distinguish be- 
tween gross negligence and simple negligence. 
Simple or ordinary negligence is defined as 
“the omission to do something which a reason- 
able man, guided by those ordinary considera- 
tions which ordinarily regulate human affairs, 
would do, or the doing of something which a 
reasonable and prudent man would not do.” ® 
Gross negligence, on the other hand, is more 
culpable and more serious in degree than simple 
negligence. It has been defined as being that 
degree of negligence which is “substantially 
higher in magnitude than simple inadvertence, 


"Cc. M. O. 8, 1946, 294, 

“Cc. M. O. 2, 1944, 309; C. M. O. 8, 1946, 294; see also 
Cc. M. O. 8, 1949, 196. 

* Op JAGN 1952/98, 2 DigOps No. 2, § LOD 36.1; C. M. O. 6, 
1938, 11; C. M. O. 1, 1944, 148; C. M. O. 6, 1945, 254; C. M. O. 
11, 1936, 4; C. M. O. 1, 1941, 146; C. M. O. 4, 1945, 162. 

* Op JAGN 1952/99, 2 DigOps No. 2 § LOD 36.1; C. M. O. 11, 
1946, 369. 

* Black's Law Dictionary, 3rd ed., p. 1229. 
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but falls short. of intentional wrong.” The 
term gross negligence, as it is applied to de- 
terminations of misconduct, is used to denomi- 
nate that conduct which evidences a reckless 
disregard for the safety of one’s self or for 
the safety of other persons exposed to its dan- 
gerous effects.“ It is a course of action which 
demonstrates a reckless disregard of the con- 
sequences and constitutes misconduct. A hold- 
ing of misconduct is in order if the death, 


' injuries, or disease are proximately caused by 


the victim’s own gross negligence.” 

No definitive rule can be stated to determine 
exactly where simple negligence stops and gross 
negligence begins. Reasonable minds may dif- 
fer on a given set of facts but, nevertheless, each 
case must be decided upon its own facts. It has 
been held that careless handling of a gun, driv- 
ing an automobile at excessive speeds,** and 
passing another automobile while approaching 
a sharp curve ** may be sufficient evidence of 
gross negligence to warrant a holding that 
deaths or injuries were incurred as a result of 
misconduct. ; 

The injuries or death sustained by a passen- 
ger as a result of the gross negligence of the 
operator of a motor vehicle are not usually the 
result of his own misconduct.” If, however, 
the passenger interferes with the operation of 
the vehicle and thereby causes an accident in 
which he is injured or killed,” or is responsible 
for its proper operation,” the passenger’s death 
or injuries may be held to be the result of his 
own misconduct. 





* Black's Law Dictionary, 3rd ed., p. 1232. 

= C. M. O. 3, 1943, 77; C. M. O. 3, 1944, 487; C. M. O. 3, 
1944, 501; C. M. O. 1, 1946, 14. 

* Section 0504b NS MCM. 

*C. M. O. 7, 1945, 320 (injuries sustained while cleaning 
gun); C. M. O. 5, 1945, 206 (injuries suffered while hunting) 
Cc. M. O. 8, 1945, 358; C. M. O. 5, 1946, 188 (gun was placed 
to right temple to prove it was unloaded). But see C. M. O. 7, 
1945, 319; C. M. O. 4, 1945, 163; C. M. O. 10, 1945, 416; 
C. M. O. 1, 1946, 14; C. M. O. 2, 1946, 59; C. M. O. 7, 1946, 
264. 

SC. M. O. 12, 1945, 476; C. M. O. 12, 1945, 477; C. M. O. 
2, 1945, 61; C. M. O. 11, 1946. 

°C. M. O. 12, 1945, 388. 

°C. M. O. 11, 1946, 365; C. M. O. 11, 1946, 366; C. M. O. 8, 
1946, 292; C. M. O. 12, 1945, 476 (2 cases); C. M. O. 12, 1945, 
477; C. M. O. 6, 1951, 167. 

"CC. M. O. 7, 1946, 262; C. M. O. 8, 1931, 33. 

*C. M. O. 2, 1944, 294, 
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PENALTIES AND LOSS OF BENEFITS 


A discussion of the more common instances 
in which deaths, injuries and diseases are due 
to the victims’ own misconduct is not complete 
without some consideration of the penalties and 
loss of benefits which may result from a deter- 
mination that the deaths, injuries or diseasés 
were due to misconduct. When disabilities re- 
sult from diseases or injuries which are due to 
misconduct, naval personnel are deprived of 
disability retirement benefits under the Career 
Compensation Act of 1949.% Also, next of kin 
of naval personnel are not entitled to the death 
gratuity if the death was the result of 
misconduct.” 

A person in the naval service who is absent 
from his regular duties for more than one day 
at any one time on account of the effects of a 
disease, as distinguished from injury, which is 
directly attributable to and immediately follows 
his own intemperate use of alcoholic liquor or 
habit-forming drugs, is not entitled to pay, as 
distinguished from allowances, for the period of 
the absence from regular duties.” 

Time lost from injury, sickness or disease 
which results from misconduct must be made 
good by all enlisted men before their enlistment 
may be regarded as complete unless the absence 
is one day or less.** 

When a person on leave is admitted to a hos- 
pital as a result of an injury,. sickness or dis- 
ease which was due to misconduct, his leave is 
terminated on the date of admission and time 
lost due to misconduct begins on that date. 


LINE OF DUTY 


Though not important in all cases,*’ in view 





* 37 U. S. C. 278 (Supp. V) provides: ‘‘When a member of the 
uniformed services incurs a physical disability which is determined 
to render him unfit to perform the duties of his office, rank, grade, 
or rating and which is determined to have resulted from his 
intentional misconduct or willful neglect, or was incurred during 
@ period of unauthorized absence, such member shall be separated 
from his service without entitlement to any of the benefits of this 
subchapter.” 

* See note 2 (1), supra. 

* 34 U. S. C. 882a. 

* 34 U.S. C. 183. 

* Prior to the enactment cf the Armed Forces Leave Act of 1946, 
(34 U. S. C. 604) the Comptroller G | held in 8 Comp. Gen. 
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of the number of statutory benefits which are 
dependent upon whether or not the death, in- 
juries or disease were incurred in the line of 
duty,® it has become the policy of the Navy 
Department to make such a determination in 
all cases. 

There is a presumption that death, injuries 





217 that the death gratuity was not authorized to be paid to 
next of kin of naval personnel whose death was incurred not in 
the line of duty because ‘no pay is earned while a man is absent 
without leave,” and that therefore there would be no way of com- 
puting the six months’ death gratuity. See note 2 (1), supra. 
However, on January 9, 1950, the Comptroller General held (B— 
91223, 29 Comp Gen 294) that in view of the wording of section 
4 (b) of the Armed Forces Leave Act, as amended 4 August 1947 
(10 U. S. C. 18) the mere fact that a man was an unauthorized 
absentee would not preclude an otherwise proper payment of 
the six months’ death gratuity since it is the intent of the statute 
to continue unauthorized absentees in at least a nominal pay status. 
In a subsequent decision dated 4 June 1952 (B—109305), the 
Comptroller General stated that deserters were not in a pay status 
and consequently their next of kin were not entitled to the six 
months’ death gratuity. 

* The major benefits provided by statute for naval personnel, 
both regular and reserve, are the death gratuity and retirement 
benefits. The determinations of the Judge Advocate General of 
the Navy relative to questions of misconduct, line of duty, and 
whether reserve personnel were ‘‘so employed” on active duty, 
active duty for training, or inactive duty training are binding on 
the Navy Department. Many statutory benefits are administered 
by other departments of the government and, insofar as other 
governmental departments are concerned, the Navy Department's 
determinations of these questions are advisory only. The major 
benefits available and the requirements as they relate to miscon- 
duct, line of duty, and whether “‘so employed” are: 

(1) Death gratuity, regular personnel: not misconduct. 34 
U. S. C. 943. See note 2 (1), supra. 

(2) Death gratuity, reserve personnel: not misconduct; in line 
of duty; and while ‘“‘so employed”. 34 U. S. C. 855c—1, Supp. V. 
See note 2 (3), supra. 

(3) Hospitalization of reserve personnel: not misconduct; in 
line of duty; and while ‘‘so employed”. Insofar as diseases are 
concerned, the reservist must have been on extended active duty 
in excess of thirty days. 34 U. S. C. 855c—1, Supp. V. See note 
2 (3), supra. 

(4) Retirement, regular personnel with less than eight years serv- 
ice: not misconduct and not incurred during unauthorized absence; 
must be the proximate result of the performance of active duty 
although in time of war or national emergency if the injury is 
in the line of duty, it is considered to be the proximate result of 
performance of active duty. 37 U. S. C. 272 (a), Supp. V. See 
note 2 (2), supra. 

(5) Retirement, regular personnel with more than eight years 
service: not misconduct and not incurred during period of un- 
authorized absence. 37 U.S. C. 272 (b), Supp. V. See note 2 (2), 
supra. 





(6) Retirement, reserve personnel are entitled to the same 
benefits as regular personne! in sections (4) and (5) if they are 
on extended active duty in excess of thirty days. See note 2 (2), 
supra. 





or disease were incurred in the line of duty.” 
Therefore, death, disease or injuries are consid- 
ered to have occurred in the line of duty unless 
incurred: 


(1) As a result of the person’s misconduct; 


or 

(2) While avoiding duty by deserting the 
service; or 

(3) While absent without leave materially 
interfering with the performance of military 
duties ; or 

(4) While confined under sentence of court- 
martial which involved an unremitted dishonor- 
able discharge; or 

(5) While confined under sentence of a civil 
court following conviction of a felony as defined 
by the laws of the jurisdiction where con- 
victed.?” 

A holding that the death, injuries or disease 
were incurred not as a result of the victim’s 
own misconduct does not necessarily mean that 
they were suffered in the line of duty ; however, 
a holding of misconduct in cases involving the 
death, injuries or disease of one in the naval 
service, makes a holding that the death, in- 
juries or disease were incurred not in the line 
of duty mandatory.™ 

In determining when an unauthorized ab- 
sence is considered to materially interfere with 
one’s military duty, it may be said generally 
that material interference does not result from 
brief absences for a period during which no 
specific duty assignment was made or would 
have been made if the person had not been ab- 
sent without leave. However, even though 
no specific tasks have been assigned, an un- 
authorized absence which occurs while one is 
in a standby status does materially interfere 


(7) Retirement, reserve personnel who are not on extended 
active duty in excess of thirty days: there must be injury, as dis- 
tinguished from di ; not misconduct; the injury must be the 
proximate result of the performance of active duty, full-time train- 
ing duty, other full-time duty, or inactive duty training as the case 
may be. 37 U. S. C. 272 (c), Supp. V. The Comptroller General 
has ruled that the victim must be employed on active duty, full 
time training duty, other full-time duty, or inactive duty training 
before this statute applies. Comp. Gen. Decision B—106846, 14 
May 1952. 

* Section 0504e NS MCM. 

Section 0504d NS MCM. 

™ Section 0504d NS MCM. 

™ Section 0504d NS MCM; Op JAGN, 1952/85, 2 Dig Ops No. 
2, LOD § 23.1. 
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with his military duty even though his services 
were not in fact needed, since his military duty 
is to be available if needed. The Judge Ad- 
vocate General has adopted the policy that, in 
the absence of evidence to the contrary, it will 
be presumed that an unauthorized absence for 
less than 24 hours does not materially inter- 
fere with one’s military duty..° On the other 
hand, it will be presumed that an unauthorized 
absence in excess of 24 hours does materially 
interfere with a person’s military duty and in 
the absence of evidence to overcome this pre- 
sumption, injuries, disease or death suffered 
while in this status are considered to have been 
incurred not in the line of duty.?™ 


CONCLUSION 


In summary, the application of many federal 
statutes relating to benefits for naval personnel 
in the event of death, injuries or disease are 
dependent upon an administrative determina- 
tion that the death, injuries or disease did not 
result from the victim’s own misconduct and 
were incurred in the line of duty. This de- 
termination is made by the Navy Department 
through the utilization of investigations and 
courts of inquiry. 

There is a presumption that all deaths, in- 
juries or diseases were suffered in the line of 
duty and were not the result of the victim’s own 
misconduct.?* However, in the event that cer- 
tain facts exist which make a particular statute 
inapplicable, the victims or their next of kin not 
only fail to receive the benefits provided by the 
statute, but in certain cases the victims are 
penalized for their conduct. 

The importance of this determination to the 
victim of injuries or disease or to the next of kin 
of the victim in the event of death, therefore, 
cannot be overstressed. Every opportunity for 
a full and fair hearing in the event of physical 
disability must be given to the victim.” If his 
conduct is subject to inquiry and injuries or 
disease have resulted from such conduct, he 





8 Op JAGN 1952/111, 2 Dig Ops No. 2, LOD § 23.3. 

4 Op JAGN 1952/111, 2 Dig Ops No. 2, LOD § 23.3. 

*© Section 0504c and 0504e NS MCM. 

© Section 413 of the Career Compensation Act of 1949, 37 
U. S. C. 283, Supp. V. 
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should be designated as and accorded the rights 
of a party to any investigation or court of in- 
quiry which is ordered to inquire into the inci- 
dent.” In the event that the investigating 
body or court of inquiry is of the opinion that 
the injuries or disease did result from the per- 
son’s own misconduct and the victim was not 
designated as and accorded the rights of a party 
to the investigation or court of inquiry, the rec- 
ord of proceedings should be referred to the 
victim for such statement as he may care to 
make. In keeping with the spirit of Navy 





™ Section 0307a, c, 0308, and 0405a, b, NS MCM. 





Regulations,’ if the victim has not had an 
opportunity to make a statement, it is the policy 
of the Judge Advocate General to send the rec- 
ord to the victim for a statement before a deter- 
mination is made that his injuries or disease 
resulted from misconduct. 

It is believed that a careful and conscientious 
consideration of the foregoing principles will 
aid in achieving a just and expeditious handling 
of cases. This, in turn, will be beneficial not 
only to the victim but to the naval service as 
well. 





*8 Article 1703, U. S$. Navy Regulations, 1948; Article 1701 8 
(a) U. S. Navy Regulations, 1948. 





DIGESTS ... 


(Cantinued from page 2) 


The Court pointed out that the trial was held 
after May 31, 1951 and held that the admissi- 
bility of the statements of admission were 
therefore governed by the Uniform Code of 
Military Justice. As the military police ser- 
geant was a “person subject to this code” and 
the accused were persons “suspected of an of- 
fense”, the statements should have been ex- 
cluded in accordance with Article 31 (d). In 
determining that the above error required 
reversal, the Court stated: 


Where—as here—an element of officiality attended 
the questioning which produced the admissions, 
there is more than a violation of the naked rule 
of Article 31 (b), supra; there is an abridgment 
of the policy underlying the Article which must— 
we thinl—be regarded as “so overwhelmingly im- 
portant in the scheme of military justice as to ele- 
vate it to the level of a ‘creative and indwelling 
principle’.” United States v. Lee, supra. To put 
the matter otherwise, we must and do regard a 
departure from the clear mandate of the Article as 
generally and inherently prejudicial. United 
States v. Berry, _._ USCMA __, decided March 
18, 1952. 


Judge Latimer, dissenting, stated that the 
admissions were not obtained in violation of any 
law in force at the time they were made and 
then faced the question of whether or not they 
should have been excluded because of Article 31. 
In this regard, the dissenter stated : 


The statement was made to Sergeant Wang on 
April 10, 1951, which was fifty days before the 
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new Code went into effect. Had the case been 
tried at any time before the effective date of that 
Act, the statements would have been admissible. 
The majority opinion, however, announces the rule 
that upon the passage of the new Code, the state- 
ments ipso facto were no longer admissible because 
they were obtained in violation of the provisions of 
Article 31 which I have quoted. It is worthy to 
note that if we assume Article 31 of the Uniform 
Code of Military Justice controls the competency 
of the statements, the prohibition in that Article 
is that “No statement obtained from any person 
in violation of this article, or through the use of 
coercion, unlawful influence, or unlawful induce- 
ment shall be received in evidence against them in 
a trial by court-martial.” (Emphasis supplied.) 
The majority of the Court agree that the reason 
for inadmissibility, if any, must be found in the 
emphasized phrase of the quoted section; that is, 
that the statement was obtained in violation of 
the Article. I pose the question as to how the 
statement could be obtained by Sergeant Wang in 
violation of that Article when it was not in exist- 
ence. Clearly, he could not have violated a non- 
existent statute and the section does not go so far 
as to state that statements which were obtained 
prior to its enactment should be barred. Congress 
expressed an intent to validate that which had been 
completed prior to the date of the new Code and I 
would not interpret the Article to do otherwise. 


Judge Latimer also thought that unless cer- 
tain judicial limitations were placed on Article 
31, the ordinary processes for investigating 
crime would be seriously impaired. He believed 
that: 


* * * before the advice required by the Article 
need be given, three conditions should be fulfilled: 
first, the party asking the question should occupy 
some official position in connection with law enforce- 
ment or crime detection; second, that the inquiry 
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be in furtherance of some official investigation; 
and third, the facts be developed far enough that 
the party conducting the investigation has reason- 
able grounds to suspect the person interrogated 
has committed an offense. 


Notwithstanding the impact of Article 31 on 
“the ordinary processes for investigating 
crime’’, courts-martial and reviewing authori- 
ties will do well to remember that the majority 
opinion places no judicial limitation on Article 
31. The circumstances surrounding the obtain- 
ing of statements from “‘an accused or a person 
suspected of an offense” must be carefully scru- 
tinized before ruling that it is to be admitted 
into evidence. United States v. Wilson and 


Harvey (No. 647), _. USCMA __ (27 Feb 
1953). 


ACTION OF SUPERVISORY AUTHORITY—in his ac- 
tion upon a special court-martial case involving a 
bad-conduct discharge, the officer exercising gen- 
eral court-martial jurisdiction has the same author- 
ity to disapprove a sentence and order a rehearing 
as does the convening authority. 


e@ Upon the advice of his staff legal officer that 
evidence of previous convictions was errone- 
ously received because finality was not shown, 
the officer exercising general court-martial 
jurisdiction disapproved the sentence of a spe- 
cial court-martial and ordered a rehearing. 
The sentence adjudged upon the rehearing in- 
cluded a bad-conduct discharge which was sub- 
sequently approved by the convening and super- 
visory authorities. The board of review held 
that the supervisory authority was without 
power to order a rehearing ; that his disapproval 
of the sentence nullified it as a basis for punish- 
ment; and that the only further action available 
to him was to direct that the accused by released 
from arrest and restored to duty. 

Citing United States v. Watkins (No. 834), 
—__ USCMA __ (9 Mar 1953), the Court of 
Military Appeals held that when required to 
review a special court-martial case involving 
a bad-conduct discharge, the power of the offi- 
cer exercising general court-martial jurisdic- 
tion was the same as that of a convening 
authority in a general court-martial case. The 
original sentence was based upon inadmissible 
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evidence (incomplete exhibits of previous con- 
victions) for which there was an admissible 
substitute and, under paragraph 92 of the 
Manual, a rehearing was permissible. 

In the latter part of its opinion, the Court. 
discussed Article 65 (c) of the Code and para- 
graph 94a (2) of the Manual. These deal with 
the powers of the supervisory authority in the 
review of records of trials by special courts-. 
martial which do not involve sentences adjudg- 
ing bad-conduct discharges. In dictum, the 
Court stated that conceding that neither men- 
tions the power to grant a rehearing, the Man- 
ual authorized the supervisory authority to set 
aside the findings of guilty and the sentence and 
that implicit in this grant of authority is the 
power to order a rehearing. The Court felt. 
that to restrict the supervisory authority in 
such cases to approving or setting aside the 
findings of guilty and the sentence or advising 
the convening authority of the powers granted 
to him under the Code would place the super- 
visory authority in the undesirable position of 
being unable to condition the benefits upon a 
retrial. 

With the latter part of the opinion, Judge 
Brosman declined to join. Stating that he was 
not sure that the majority was wrong in its 


dictum, he doubted “the wisdom of determining 
questions of importance which have not yet 
reached us—and doing so, perforce, without the 
benefit of briefs and argument of counsel.” 
United States v. Frisbee (No. 1182, _. USCMA 
— (9 Mar 1953). 


DOCUMENTARY EVIDENCE—proof of breaking 
arrest. 


e After conviction of breaking arrest and de- 
sertion and approval by the convening authority 
and affirmance by a board of review, the Court 
of Military Appeals granted the accused’s peti- 
tion for review. The defense argued that the 
evidence failed to establish with the requisite 
degree of certainty that the accused was in a 
status of arrest when he absented himself with- 
out leave. The proof of his status at that time 
consisted of the following duly authenticated 
extract copy from the service record of the 
accused : 
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“«* * * At the time of his unauth abs on 16 Jun 
51 he was a PAL Awaiting action of CA on 
SCM. * * * 
“(S) L. L. Scott 

L. L. Scott, Captain, USMCR, Comdg.” 


The Court held that the entry in the accused’s 
record was admissible under the “official rec- 
ords” exception to the hearsay rule. In regard 
to the entry, the Court stated: 


It was competent to prove not only the inception 
of accused’s absence, but also to show his status at 
that time, for the reason that it was the duty of 
the reporting officer to know and to record that 
status as well as other pertinent circumstances sur- 
rounding the absence. Marine Corps Manual 
§ 15052; cf. Manual, supra, paragraph 164a. The 
status of accused when he absented himself, as 
revealed by the service record entry quoted above, 
was that of prisoner-at-large awaiting action of 


the convening authority on a summary court- 
martial trial. Defense argues that such a prisoner- 
at-large is not under arrest. The foundation for 
this argument is predicated on Navy Department 
. Bulletin 51-621 relating to performance by pris- 
oners-at-large of full military duties. Although in 
our opinion that Bulletin would not require a dif- 
ferent result, if applicable, it is only necessary to 
this case that we point out its inapplicability. By 
its own terms, it applies only to an accused person 
who is at large pending trial. Accused here was 
awaiting convening authority action on a convic- 
tion by summary court-martial in a trial already 
held. Manifestly, this accused was under arrest 
when he left his station without authority. United 
States v. Dinkins, 1 CMR 525, 527. The situation 
here is clearly distinguishable from that in United 
States v. Wright, 3 CMR 472. 


United States v. Lowery (No. 683), 
USCMA __ (13 Mar 1953). 


_— 




















The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19. February 
1953 through 19 March 1953. 





LT Edward J. Brown, USNR, from Com 11 to RAD. 

LT James A. Cusick, USNR, from NavSta, NOL to 
Com DesLant. 

LCDR Frank B. Daugherty, USNR, from JAG to RAD. 

LCDR Paul R. DeLay, USNR, from Com 11 to NTC, 
GLAKES. 

LT Edward H. Farrell, USNR, from NTC, San Diego 
to LanResFIt. 

LCDR John E. Hartnett, Jr., USNR, from NavSch, 
Naval Justice, Newport, R. I. to CinCPac. 

CDR John C. Keatts, Jr.. USN, from ComFAIR, 
Seattle to Com 14. 

CDR Jack L. Kenner, USN, from CinCPac to Com 1 
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via NavSch, Naval Justice (Temporary Duty under 

Instruction). 

LT John E. Laursen, USNR, from Com 9 to RAD. 

CDR Francis X. Markey, USN, from JAG to NavSta, 
Argentia. 

LT Oscar. H. Marsh, USN, from Com 12 to Com. 13. 

CDR Harold W. McKinney, USN, from NAS, Moffett 
Field, Calif. to Resigned. 

LCDR Charles E. Miller, USNR, from NAAS, Cabiniss 
Field, Corpus Christi, Tex. to NATTC, Jacksonville, 
Fla. 

LT John L. Scott, USNR, from ComDesFlotFOUR to 
JAG. 

LT Claude A. Stonemetz, Jr., USNR, from USS BON 
HOMME to Com 5 via NavSch, Naval Justice (Tem- 
porary Duty under Instruction). 

LCDR Thomas W. Tearney, USNR, from ComDesLant 
to Com 9. 

CDR Raymond V. VanWolkenten, USN, from JAG to 
NavSta, Subic Bay. 

CDR John E. Whyte, USN, from Com 8 to NavActs, 

Port Lyautey, F. M. 





martial has also adjudged a punitive discharge; (2) 
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On 15 April 1953, the Court of Military Appeals de- 
cided in United States v. Wappler (No. 1457) that a 
court-martial may not adjudge confinement on bread 
and water or diminished rations (1) where the court- 


when the accused is a person not attached to or em- 


barked in a vessel; or (3) for a period in excess of three 
days. 

See JAG Notice 5810 of 16 April 1953 to GCM con- 
vening authorities. The opinion in this case will be 
disgested in the July-August issue of the JAG Journal. 
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